WILLS AND ENDURING POWER OF ATTORNEY

Where to Start?
Thinking about your Will and Enduring Power of Attorney can be unsettling, unnerving and unpleasant
but it is one of the most important things you can do for you and your family.
A well thought out Will and Enduring Power of Attorney can make the future more certain for your
family and loved ones in the unfortunate event that you pass or lose capacity.
You can address issues like: who will look after you if you cannot make decisions about your medical
estate will be distributed.
What is a Will?
Your Will is the legal document that you prepare which describes how you want your estate to be
divided or distributed once you pass away.

Why have a Will?
If someone passes away without having a valid will (this includes a will which was not drafted properly
to ensure it is valid), your estate will be divided in accordance with the Succession Act 1981 (Qld). In
legal terms, you would have died ‘intestate’.
As an example, if you died leaving a spouse (which can include a de facto spouse) and one child, your
spouse will receive $150,000, all the household items, and the remaining value of your estate would
be divided equally between your spouse and child. If you have more than one child, your spouse
would retain one third of the remaining value of your estate, and the remaining two-thirds is divided
equally between your children.
Things get even more complicated if, for example, when you died:

▪ You had more than one spouse – for example, you had separated from your husband/wife but not
divorced, and were in a defacto relationship at the time you died;
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▪ You had no children or spouse, and only “next of kin”;
▪ You did not have “testamentary capacity” at the time of making your will;
▪ You had more than one will and it is unclear which was the most recent;
▪ Your estate cannot be distributed without selling everything to enable the distribution in
accordance with the law where you otherwise wanted to keep an asset in your family – for
example, your family home.

Apart from avoiding the above situations, a properly drafted Will gives you far greater control and
options in distributing your estate, such as:

▪

You can choose your “executor(s)” – the person or people who ensure that what you said in your
Will actually happens;

▪

You can create “testamentary trusts” – these are structures created once you pass away that can
•
assets, such as rental properties or shares, can be transferred to a testamentary trust,
managed by a trustee you appoint, and the dividends or returns can be paid as income.
•

Protecting particular assets from:

asset themselves.

▪
piece of jewellery to someone as it holds sentimental value to you and/or them

▪

Avoid or minimise the chances of a Family Provision Claim against your estate

What is a Family Provision Claim?

to be made from the Estate of a deceased person than set out in their Will.
Your spouse, child or dependant is entitled to make an application for a Family Provision. Spouse
includes a husband, wife, a dependant former husband or wife and a de facto partner. It is required
that a de facto partner of the deceased to have lived with the deceased for a period of at least 2
years. Child includes any child, step-child or adopted child.
Dependent means any person who is being wholly or substantially maintained or supported by the
deceased person at the time of death.
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What does the Court take into account in making its decision for a FPC?

▪ The Court decides whether or not adequate provision has been made for in your Will for the
applicant of the claim. If it has not then the Court can make an order as to the property provision
to be made. The Court considers:

▪ The extent which the claimant was being maintained or supported by the deceased before death;
▪ The need for the claimant for the maintenance;
▪ Whether the claimant is able for employment or is in a settled occupation with good economic
prospects;

▪ The claimants needs as dependant;
▪ The size of the Estate.
Things to think about when preparing your Will
Apart from the obvious question of who you want to give you estate, or particular items to, you
should also think about:

▪

Who you want to be your executor(s). The executor’s role is to administer your estate – in
other words, do what you tell them to do in your will. Your executor could be either a family
member; friend; professional advisor such as lawyer or accountant or your spouse. You can also
distribution of your estate, or nominate more than one to act together, or separately.

▪

Who you want to care for your children. Guardianship in your Will gives someone limited legal
authority to an adult to care for your children. However this does not override a Family Court
Order or limit your children’s other parent from assuming parental responsibility.

▪
This can be expressly included in your Will.

Where does my Superannuation go?
You need to complete a ‘Binding Death Nomination’ with your superannuation fund. Your
superannuation is then liquated into your estate.
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Enduring Power of Attorney
Appointing a Power of Attorney
A power of attorney is a legal document that appoints one or more individuals and grants them the
power to act on your behalf in the event that you lose capacity. You attorney is bound to have regard
for your best interest.
You can have an enduring power of attorney in the event you become incapable of making decisions
for yourself.
What type of decisions can my attorney making for me?

▪
▪
▪

Personal matters
Health care matters including medical treatments
Financial matters such as paying your bills or selling your home.

When does the power begin?
Your attorney’s power begins when and only when you become incapable of making those decisions.
Can I have more than one attorney?
Yes you can have as many attorneys as you want. You may appoint someone as your attorney for
To avoid any issues you should appoint people who you know will work well together for your best
interests.
What happens if my Attorney does not act properly?
Enduring Power of Attorney form so the person can no longer act for you.
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